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EDITORIAL NOTES. 


THE SELECTION of Mr. Justice Magie to become Chief Justice of the 
Supreme court in the place of Chief Justice Beasley, deceased, is every- 
where commented upon in the most flattering terms. Mr. Justice Magie 
comes of a family distinguished for mental strength, and has, personally, 
all the equipment of legal acumen, moral character and high reputation 
to enable him to fulfillthe difficult task of succeeding one of the most dis- 
tinguished jurists New Jersey has ever had, with satisfaction alike to 
the bar and tothe public. A man of broad mind, thoroughly devoted to 
the law as a science, and with no narrow views concerning the construc- 
tion of statutes, his seventeen years of ripe experience as an associate jus- 
tice finds him at the very point in life when all the splendid intellectual 
abilities of his being can be brought into full force and play. We con- 
gratulate him, and also the bar, upon the appointment. 


ANOTHER MAGNIFICENT appointment by Governor Griggs, (at least 
such it presages to be), is that of Mr. Gilbert Collins to fill the vacancy 
on the bench caused by the elevation of Mr. Justice Magie. For many 
years ex-Mayor Collins has been considered one of the most cultured 
and successful members of the Hudson bar, and he has that well-rounded 
mind, affabie temperament and studious habits which ought to make of 
him upon the circuit an ideal judge, aud upon the Supreme court bench 
an admirable dispenser of the law. It is gratifying to note that all men, 
of all parties, in Jersey City are pleased with the appointment, and that 
none pronounce more laudatory words upon this act of the Governor 
than the ex-Mayor’s home political opponents. 


THE NEW Attorney-General is also a worthy successor to an illustrious 
incumbent of that office. Mr. Grey will find in this position an oppor- 
tunity for the employment of skill and assiduity, for which he has 


5 





66 THE NEW JERSEY LAW JOURNAL, 


always been noted as counsel, and it will, at the same time, relieve him 


from some of the drudgery of the profession, which he has served well 


for about forty years. And it is only fair to say that the predecessor of 
Mr. Grey will retire from his office with the personal good-will, not only, 
but the most profound respect for his character and talent, trom every 
member of the bar in the state. Attorney-General Stockton has given 
strength and dignity to an office which he has held for twenty years and 
all the best wishes of a host of friends will accompany him in his retire- 
ment from public to private life. 





THE COMMENT made by the press of the state, and by the leading 
journals of Philadelphia and New York, indicate the profound feeling of 
loss generally felt upon the death of Chief Justice Beasley. Hap- 
pily, in this case it was not necessary for him to die in order that the 
public should bear testimony to his standing as a jurist, or to the high- 
water mark of his hundreds of splendid legal opinions. In every state 
of the Union, and across the water, it has been conceded by lawyers that 
he was one of the most lucid reasoners who ever promulgated the law as 
a science, and that it was invariably safe to follow his guidance in the 
enunciation of the principles of the common law. While his construc- 
tion of statutes was universally correct, yet he was more profound in fol- 
lowing out the principles of Blackstone, and of the other great men who 
have made the English common law what it is, and it is in this particular 
that the highest court of New Jersey has lost what it is not likely 
soon, if ever, to replace. In these days of a multiplicity of laws altering 
the ancient rules, there is a great disinclination on the part of judges 
to thoroughly imbibe the erudition of the masters of legal science. 
Chief Justice Beasley was one of the last of a race of distinguished 
men who have kept the laws of New Jersey a little nearer to the core 
of the common law—which is approved common sense—than have the 
judges of other states, and for it let us be ever thankful. 


WE ARE glad to notice that the New York Law Journal has presented 
in an editorial an altogether satisfactory view of the manner in which 
the Chief Justice impressed those beyond the bounds of this state. “‘ He 
was,” says the Journal, “by common fame and as notably evidenced on 
one great occasion, a man of incorruptible judicial conscience. He had 
perfect sanity of judgment, acute analytical powers, a nice judicial sense 
of the weight of argument, and acertain lucidity and distinction of liter- 
ary style that made his opinions attractive as well as convincing. In 
efficiently serving his own state he has also made substantial contribu- 
tion to, and left an abiding mark upon, the permanent jurisprudence of 
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the nation.” The Zrenton Times in an editorial says that ‘‘a few years 


since a traveler from New Jersey was sitting in the Court of Auckland, 
New Zealand, listening to the arguments of counsel. An important mat- 
ter involving the right of parties in a contract was being discussed. 
Without any preparatory words the attorney for the plaintiff took from 
his books a decision of the Supreme court of New Jersey, and read one 
of the opinions of Chief Justice Beasley. At the termination of the suit 
the English court of the far away island in the Pacific sea held in com- 
plimentary terms the correctness of Chief Justice Beasley’s acute reason- 
ing and decided in favor of the plaintiff.” Says the Newark Daily Ad- 
vertiser: ‘*A profound scholar in jurisprudence, he did not forget justice 
and humanity in the dry letter of the law. He was not a recluse, 
living in the dry-as-dust of legal lore, unmindful of the great living 
world about him, as some learned jurists are, but he kept in touch with 
the world, and with human sympathies and necessities. His decisions in 
important cases, even in the twilight of his life, show the man of the 
world’s affairs, as well as the expounder of law.” 

To members of the bar of this state, who have sat in the court room 
of the State House and heard him read, both before and after he was an 
octogenarian, his usually brief, but sometimes lengthy opinions, written 
out, as was clearly evident, directly from his mind, without reference to 
authorities, (he was in no wise noted for quoting from other judges), it 
always seemed a marvel how he could put matters with such great clear- 
ness and without any conscious effort. It was as easy for him to state 
the law in a finished manner, and to brush away every sophistry which 
astute counsel originated in a case, as it was to breathe or to walk. It 
was his natural gift. Of course the foundation had been laid for it in 
years of applied industry, but, nevertheless, he was the ideal opinion- 
writer of the New Jersey bench, and his work for a third of a century 
will stand as long as New Jersey law endures. 

We are pleased to present on other pages a pen picture of the man in 
his younger years, as drawn by one of his first students, and regret that 
we cannot reproduce all the excellent tributes paid to his memory by the 
judges and lawyers who spoke upon the subject in the Supreme court on 
the memorial day. These tributes, we presume, however, will be incor- 
porated in the next volume of the State Reports. 


THE FACT that another deserving lady has been added to the roll of 
the members of the bar of New Jersey, shows that here and there are a 
tew who will take advantage of the statute permitting the admission to 
the bar of members of the gentler sex, but does not prove that there will 
be any such unseemly crowding of men off the stage of action as was 
predicted by some at the time the permissive law was passed. It is a 
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considerable time since Miss Philbrook joined the ranks of the frater- 
nity, and it may be a year or two before another will follow the example 
of Miss Steele. If any are disposed, however, to try their hand at the 
matter, there is no reason why any of us should say nay. The world is 
wide, and all doors seem to be open now to women, except the ministry. 
There is no reason why even that should be closed. Asa matter of fact the 
majority of women will be averse to entering or practicing either of the 
two professions of law or theology, but occasionally one will come for- 
ward well-qualified, and if she is not harmed by it, no one else can be. 

THE SUBJECT of the consolidation of our New Jersey statutes has been 
treated, at our request, by Mr. Frank Bergen, in an article which ap- 
pears in this issue. Mr. Bergen always writes clearly and cogently, and, 
if not always right, is so generally so that whatever he says is entitled 
to earnest consideration. We confess never to have fallen exactly in love 
with his method of revising the judicial system of this state, though he 
has assigned in its behalf some of the best of arguments. On that matter 
we prefer to agree, for instance, with two capital arguments presented 
in the Sunday Call otf Newark, of February 14, written by Mr. Frederic 
Adams and by Mr. Edward Q. Keasbey. While those two articles 
are not based on precisely the same point of view, yet they can well be 
harmonized. But there is no question on this other subject of con- 
solidation of present statutes, which is a reform most imperatively needed. 
And the plan of seeking the cudperation of members of the bar to revise 
these statutes, without compensation, is one which must appeal to com- 
mon sense and common patriotism. Let it be done, and let it be begun 
at once. 





CHIEF JUSTICE MERCER BEASLEY. 


As the first student of the late Chief Justice, I probably know as 
much in relation to his early professional career and elevation to the 
Bench as any other person at the New Jersey Bar; and it is concern- 
ing his early career where the greatest interest lies, for of late years his 
fame has been so wide, and as a jurist so universally known through 
the state and by the bench and bar of the country, that little needs to 
be said about his judicial career. 

He was born in Philadelphia in 1815, while his father, Rev. Frederick 
Beasley, D. D., an Episcopal clergyman, was provost of the University 
there. His father received a call from St. Michael’s Episcopal Church 
in Trenton, in 1830, and continued to be its rector until 1836. Upon 
the removal of Dr. Beasley to Trenton, his son, Mercer, entered Prince- 
ton College, but remained there only a short time. He continued his 
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classical education under the tutelage of his father, until about 1834, 
when he entered the office of Samuel S. Southard as a student at law. 
His distinguished preceptor had been a Justice of the Supreme Court, 
Attorney-General, Secretary of the Navy, United States Senator, Governor 
and Chancellor of this State, which latter office he resigned in 1833 to 
accept a seat again in the United States Senate, where he remained for 
two terms, becoming President of the Senate in 1841. After his course 
had been partly completed in the office of Mr. Southard, he continued 
his studies in the office of Isaac H. Williamson, who had for many years 
been Governor and Chancellor, and was one of the most distinguished 
lawyers of the state. Under the instruction and discipline of these dis- 
tinguished men he came to the Bar at the September term, 1838, and 
settled at Trenton in the new county of Mercer, which had that year 
been created, and was licensed as counsel at the February term, 1842. 

During the first ten years of his professional career he did not devote 
much of his time to the law. He was fond of gunning and was an 
expert marksman on the wing. He was also a celebrated player of 
billiards, and it was said that he had no equal in the state at this game. 

He commenced his practice in the Justice’s court, where all the great 
lawyers of the state began their career in those days. At that time the 
office of Justice of the Peace was one of considerable importance, holding 
the rank of Justices of the Peace in England, and in this state the jus- 
tices were called ‘‘ Esquires,” and were known by that title. At Tren- 
ton the court had been held by Samuel Evans, who had been commis- 
sioned a Justice of the Peace in 1821, and appointed a Judge of the 
Court of Common Pleas on the formation of Mercer county in 1838, and 
he was elected Mayor of Trenton in 1847. In Hunterdon county, John 
C. Rafferty was commissioned a Justice of the Peace in 1845, and held 
this court regularly at New Germantown, until he came to the bar in 
1853, and was afterwards Senator from Hunterdon county. James 
Ewing, who wrote and published ‘‘Ewing’s New Jersey Justice,” was 
appointed a Judge of the Common Pleas in Hunterdon in 1817, and com- 
missioned a Justice of the Peace in 1818. When I came to Jersey 
City in 1852, the Justice’s court was held by David Bedford, Samuel 
M. Chambers, and George E. Cutter, and in these three courts I com- 
menced my practice. Chambers was afterwards appointed a Judge of 
the Common Pleas in Hudson and Post Master of Jersey City ; Cutter was 
appointed Recorder of the city, and held the Police Court, and David 
Bedford was the prince of Justices of the Peaces in the state. He filled 
nine large dockets; his court was in almost constant session ; he amassed 
a fortune, upon which he retired, and it is said that not one of his de- 
cisions was ever reversed ou certiorari or appeal. 

I mention the Justice court as it existed from 1815 to about 1875 
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when it had degenerated to so low an ebb in the large cities that 
all civil jurisdiction was taken from it in Jersey City and other 
cities, and vested in the District courts, now universal in our cities, 
and presided over by lawyers of considerable distinction, as they should be. 

In those days the Justice’s Court transacted a considerable part of the 
legal business of the state, and it was in this court that the Chief Jus- 
tice had his early training. Here he early acquired celebrity. But his 
office had few charms for him, and it was said that in those days he re- 
ceived most of his retainers on the streets, by people who were watching 
for him to try their causes. 

In ten years time, and when he was about thirty-three years of age, 
(say about 1848), his whole course of life changed, and he developed a 
profound taste for law books and professional work, and he threw all the 
energies of his life into his profession, and his professional fame grew 
with sudden rapidity, first at the Circuit court, and later in the higher 
courts. 

His first appearance in the Supreme court was at the October term, 
1849, in a case for the overflowing of land by the Delaware and Raritan 
Canal Co. The cause was stoutly contested. James S. Green and 
Richard 8. Field appeared for the Company, and Mr. Beasley and Wil- 
liam Halsted for the land owners, and the Company was beaten. 

His first appearance in the Court of Chancery was at the May term, 
1852. The case was a construction of a will. He had associated with 
him Peter D. Vroom, and on the other side were Isaac Lanning and 
William Halsted. 

In 1850, when I desired to avail myself of the benefit of the Courts 
in Trenton, and of the sessions of the Legislatures, I selected this rising 
lawyer as my preceptor. His surroundings at this time may be of in- 
terest. He had married Miss Francis Higbee, a daughter of Charles 
Higbee, of Trenton, and lived in the old Higbee mansion on West State 
street, opposite the State House. In politics he was a Whig. 
He had run for Mayor of Trenton in 1850, but was defeated by 
William Napton and, if my memory serves me correctly, about 
this time he ran on the Whig ticket for member of the House of As- 
sembly and was defeated. It was, however, his party’s defeat in 
both elections, and he resolved then never to run for office again; 
and he kept his resolution. He had been a member of the Com- 
mon Council, and was made president of that body. He had been the 
City Solicitor of Trenton, at a nominal salary, and rendered bills for 
work actually performed, and he was also a political speaker. and this 
constituted his whole official and political life. 

At the breaking up of the old Whig party and the formation of the 
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Republican party, he cast in his lot with the Democratic party, and re- 
mained a Democrat until the close of his life. 

His office was on West State street, near Warren, and consisted of a 
single room, a large parlor on the first floor of a Trenton dwelling. When 
[ entered his office, we both occupied this room. He did all his work 
with his own hands, and had no assistants. He was at that time build- 
ing a residence for himself, on East State street, into which he soon 
moved, and where he lived for the remainder of his life. In building 
his office he followed the then prevailing fashion and erected a small 
frame building adjoining his house with two rooms, and when he moved 
there we each had a room. This small office remained until after he 
was appointed Chief Justice, when it was torn down and the large brick 
office erected in its place, which he occupied during the remainder of 
his life. 

At this time his work was all in the courts; he did not have any 
business known as office practice, and never acquired it, or what is known 
as real estate business. He had the State law library at his command 
at the State House, but found his visits to the library occupied too much 
of his time, and therefore began to purchase a library of his own, pro- 
curing those text books and reports most used at the time in the courts, 
and thus laid the foundation for his large and extensive law library. He 
served long office hours, as in fact all of the leading lawyers in the State 
did; they were chiefly expected to be found at their desks in the evening. 
The Chief Justice in those days spent his evenings in his office, and 
made ail his appointments with his Philadelphia clientage during his 
evening sittings. 

I must relate a very touching instance of his affection for his children. 
Shortly after he had moved into his new home, he opened, one day, the 
door leading to my room, and said, **‘ Come and see a beautiful sight.” 
We approached the rear window of his office, and there under the win- 
dow in the back yard were his three children playing in the sand. | 
venture to predict that the heart of the Chief Justice never swelled with 
greater pride than on this occasion, and the picture is now after the 
lapse of forty-five years vivid to my memory. 

At the June Term, 1852, I was admitted to the Bar, and left the 
Chief Justice’s oftice. At this time he was the most rapidly rising young 
lawver of the State. Time passed on, and upon the death of Chief Jus- 
tice Whelpley in 1864, when the news reached Jersey City, Mr. Robert 
Gilchrist, afterwards Attorney-General, called at my office to announce 
the death, and at the same time he asked me who was likely to be the 
next Chief Justice. I reflected for a moment and replied, ‘* Mercer 
Beasley,” and my prediction proved to be correct. He was appointed 
by Goy. Joel Parker, March 8, 1864; re-appointed by Gov. Theodore 
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F. Randolph in 1871; re-appointed by Gov. George B. McClellan in 
1878 ; re-appointed by Gov. Leon Abbett in 1885, and again re-ap- 
pointed by Gov. Abbett, during his second term, in 1892, and his pres- 
ent term would have expired March 8, 1899. His actual service on the 
bench lacks seventeen days of 33 years, as he died at his home in Tren- 
ton on February 19, 1897, in the 83d year of his age. 

The next longest service by a Chief Justice was by Andrew Kirk- 
patrick, who served for twenty-one years. 

Opportunity is the great event in life which gives men their fame and 
reputation. The Chief Justice did not have to wait long in office be- 
fore the opportunity came to him in deciding a political dispute of great 
importance. The police force in Jersey City was appointed by the Com- 
mon Council, and had degenerated in standing. The Democrats were in 
power in the city, and the Republicans in the State Legislature at Trenton. 
It wasdecided by the Republicans to remove this police force from the Com_ 
mon Council and put the same into the hands of a commission. I was em_ 
ployed to draft the bill and advocate its passage before the committee of 
the two houses, which I did. The bill passed the House, and was 
amended in the Senate, and went back to the House, and the amend- 
ments were concurred in, but the original bill without the amendments 
received the signatures of the Speaker of the House and President of 
the Senate, and was approved by the Governor. The Governor ap- 
pointed the commissioners, who were confirmed by the Senate, and when 
the bill came to be enforced in the city it was discovered that the amend- 
ments were not in the act. Orestes Cleveland was Mayor, and the city 
authorities refused to throw over the department to the commission. The 
commissioners appointed a small force, and we had two police forces 
patroling the streets of Jersey City. I had prepared a written opinion 
which was published in the daily papers, taking the ground that the law 
was good, and would be enforced by the courts. The city authorities 
obtained the opinion of Charles H. Winfield and Joseph P. Bradley, who 
advised that the law was bad and could not be enforced. The com- 
mission associated with me Cortlandt Parker, and thus arrayed, the two 
contending forces went before the Supreme court. The application was 
for a mandamus to compel the City Treasurer to pay the new force; this 
application by the rules of the court would have been heard in the branch 
court, but we obtained a rule that the cause should be heard before the 
main court, and a special time was fixed for the hearing. This was 
at the June term, 1866, and the Chief Justice had been in office a little 
over two years. 

It is well known that no lawyer at the New Jersey Bar reveled more 
in the old and ancient law, than did Judge Bradley; therefore Mr. 


Parker was selected to cope with him. The cause was argued at great 
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length, and the opinion of the court was unanimous in sustaining the 
law. ‘The case is known as Pangbourn vy. Young, and is reported in 32 
N. J. L. R., page 29. The Chief Justice wrote the opinion, and although 
it was a fierce political struggle between two contending forces, he rose 
to the dignity of the occasion and settled the law regardless of political 
considerations, and with a scythe so keen and sharp that he took down 
every blade of grass which surrounded the question, leaving nothing for 
future controversy. All parties acquiesced. The force went under a 
commission and has remained so until this day, aad is now one of the 
best in the country. 

The opinion was his forty-seventh opinion as Chief Justice, pro- 
nounced in the Supreme court and Court of Errors and Appeals, and 
soon became famous throughout the country. 

The same question had come up in the courts of Minnesota, and a 
lawyer there requested a copy of the opinion in our court, and it decided 
the Minnesota case; and about the same time the question came up in 
the courts of California, and the opinion of the Chief Justice was fol- 
lowed there, and the Judge who wrote the opinion was so much delighted 
with it, that he sent the Chiet Justice a copy of his opinion by way of 
compliment. 

About this same time, Abraham O. Zabriskie was appointed Chancel- 
lor. He took his seat on the first day of May, 1866. The Chancellor 
took office as a lawyer of great fame, a man of profuund learning, great 
industry, and of great independence of character. He was admitted to 
the Bar in 1828, and at the time of his appointment enjoyed one of the 
largest and most lucrative law practices. ‘The Chief Justice was just 
beginning to feel his strength, and the police decision rendered a month 
after the Chancellor took cffice had greatly increased his popularity. 
By the construction of our courts in the Court of Errors and Appeals 
the Chiet Justice reviewed the decisions of the Chancellor, and the 
Chancellor those of the Chief Justice, and it sometimes happened that 
they were both sitting in the same cause; and it was quite interesting to 
note the manner in which these two giants at the law grappled with 
each others opinions. ‘There was a genuine display of learning and 
book research made by each, in their contending struggles to settle the 
law in the highest court of the State. It will well repay the diligent 
student to examine these depositories of the law and practice of our State, 
as formulated by these two giants. 

I will mention in detail only one of the struggles between them. By 
the Ancient Common Law the King owned the lands under water, up to 
high water mark ; but it was claimed that there was a local common law 
in New Jersey which gave to the shore owner the lands under water, 
and a right to dock out, so as not to interfere with navigation. 
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The Legislature in 1851 had passed what was known as the wharf 
act, which vested in the several Boards of Chosen Freeholders the 
right to grant licenses to the shore owners to dock out, and this was for 
securing the rights of the public in navigation. This right had existed 
for some time, when it was claimed that the state owned all the lands 
under water, and should take possession of them, and sell them out, and 
place the proceeds into a publie school fund for the state, and an act of 
inquiry was passed in 1864, and the Riparian act, proper, followed in 
1869. The shore owners stoutly resisted the Riparian act, and re- 
garded it as an attempt to confiscate their private property to public use 
without giving just compensation, and that the Riparian acts were un- 
constitutional and void. 

This question early reached the Court of Errors and Appeals at the 
November Term, 1870, in the case of Stevens v. The Paterson and 
Newark Railroad Company, in 34 N. J. L. R. 532. It was a 
writ of error to the Essex Circuit, held by Judge Depue, so: that 
both the Chief Justice and Chancellor were sitting in the Court 
of Errors. The question come up really incidentally, but sufficiently 
to allow the whole question to be argued and decided. The Chief Jus- 
tice took the side of the state, and the Chancellor the side of the shore 
owners, and contended that the shore owners had a vested right under 
the doctrine of adjacency, which could not be taken away except by con- 
demnation. 

The case covers 46 pages of the report and I venture to predict that 
two more interesting decisions to the lover of deep judicial research are 
not to be found. The Chief Justice carried his contention and estab- 
lished the law, nine members of the court voting in the affirmative, and 
with the Chancellor three voting in the negative ; and thus was settled 
in the State ot New Jersey the Riparian rights of the state, and several 
millions of dollars to the credit of the public school fund is the result. 

His opinion upon the question of the two opposing Senates in this state 
in 1894, prepared when he was nearly 80 years of age, needs no com- 
ment here; it is of living vitality in the memories of all the people of the 
state. The argument was long and exhaustive. The main questions 
debated were, whether the Senate with one-third of its members retiring 
each year was a continuing body, and whether the thirteen bold over 
Senators, (9 Democrats and 4 Republicans,) were not the Senate, with 
the right under the constitution to judge of the qualifications of the new 
members, and to receive or reject them at will; or whether the Senate 
convened as a new body each year; and whether the new Senators elect, 
upon presentation of their election certificates, were not entitled to be 
sworn and participate in the organization of the Senate, and their quali- 
fications enquired into afterwards. ‘The Democrats claimed that the hold- 
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over Senators were to make this enquiry, and the Republicans claimed 
that this was the the province of the full Senate of twenty-one members. 
The argument was before the full bench. 

The excitement throughout the state was at fever heat and a political 
explosion might have occurred at any moment. Finally the day arrived 
when the court was to pronounce its opinion, and one of the great fears 
was that the court might say that it had no jurisdiction to decide a ques- 
tion which belonged to a coérdinate branch of the government, which 
would leave the contending Senates as they stood. 

The Supreme court room was crowded with judges, lawyers, poli- 
ticians and patriotic citizens. The Chief Justice read the opinion of 
the court, and, as sentence after sentence dropped from hislips, the situation 
grew more profound, and the subdued feeling of awe increased as the 
opinion swayed to and fro, until the last sentence was pronounced: * In 
our opinion, when a majority of Senators organized the Senate, and 
elected Mr. Rogers its president, such action was and is conclusive upon 
this court, as well as upon all departments of the government.” Then 
relief suddenly came ; law and order were restored; New Jersey had 
again a full, acting civil government; the Chief Justice was not only 
in name, but in reality, the Chief Justice ; and as Mr. Key wrote: 

“ And the rocket’s red. glare, the bombs bursting in air, 
Gave proof through the night that our flag was still there.” 


So, after this opinion was pronounced, the people of the state looked, 
and, behold, ** the Chief Justice was still there.’ 

It is not necessary that 1 should speak of the other multitudinous opin- 
ions pronounced in all branches of the law, as the object of this sketch is to 
give his early history up to the period when he rose to fame on the 
Supreme Bench and in the Court of Errors and Appeals. 

It only remains to add a single word in relation to his family. His 
first wife died, leaving three children. He married for his second wife 
a daughter of Charles Haven, of Trenton, and by this union had one son. 
His son by his first wife died before him. His two daughters survive 
him; one as the widow of the late Judge Edward T. Green, and the 
other as the wife of Justice William S. Gummere of the N. J. Supreme 
Court. His son by his second wife, ex-Judge Chauncey H. Beasley, also. 
survives him. His second wife died about a year ago. 

JacoBp WEaRT. 
Jersey City, Feb. 25, 1897. 
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OUR CONSTITUTION AND STATUTES. | 


The constitution of this state, as adopted in 1844, contained but few 
expressed restraints on the power of the Legislature. It was forbidden : | 
to grant divorces, to authorize lotteries, to pass bills of attainder, ex post : 
facto laws, or laws impairing the obligation of contracts or remedies to 
enforce them. The Legislature was also forbidden to pass special laws 
for the sale of lands of minors or others incapable of acting 
for themselves, or to authorize the taking of private property for public 
use without just compensation. The other restraints on the Legislature 
to be found in the constitution are merely the necessary implications from 
other provisions required to establish the other departments of the 
ernment of the State. 

A study of the instrument in its original form creates the impression 
that those who framed and adopted it were confident that the legislative 
department would work to the satisfaction of the people This appears 
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not only from the absence of the numerous limitations on the legislative 
power tound in other constitutions, but from clauses giving to the Senate 
and General Assembly powers not strictly legislative. By our constitu- 
tion in its original form the houses in joint meeting were authorized to 


elect the state treasurer, the keeper and inspectors of the state prison ‘% 
and judges of the courts of Common Pleas. The consent of the Senate & 
was required to complete the appointment of officers nominated by the ; 
Governor, and not a single state officer, except the Governor and mem- : 
bers of the Legislature, were to be elected by the people. Additional # 
evidence of confidence in the legislative department may be found in the | 
provision requiring but a bare majority of the members of both houses y 
to pass a bill over a veto of the Governor—the same number required gy 
to pass it originally. A veto in this state, therefore, need have no A 
other effect than to cause a few days’ delay in the passage of a bill. i 

For more than thirty years the constitution as adopted in 1884 re- # 
mained unchanged. In 1873 the Legislature, by joint resolution, auth- ‘ 
orized the Governor to appoint a commission to propose amendments, i 
and two years later twenty-three amendments, prepared by the commis- v 





sion and approved by the Legislatures of 1874 and 1875, were adopted, 
not counting the mere changes in the numbers of paragraphs. It is a 
remarkable fact that in these twenty-three amendments there are no less 
than sixteen separate paragraphs intended to withdraw power from the 
Legislature. 

There were probably more reasons than one for this change in public 





i 
: 
FY 


sentiment, but the principal reason no doubt was the abuse of the power 
to enact local and special laws. The bills passed in 1847 fill 239 printed 
pages. In 1848, 253 pages held all the laws that were required. In 










1873, the year when the commission to propose amendments was ap- 
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pointed, the output of statutes, including indexes and tables of contents, 
amounted to 1741 pages. ‘The general index alone occupies 86 pages, 
printed in small type. It is clear that there could have been no rational 
consideration of this great volume of laws. 

It was supposed that the amendment intended to prevent the passage 
of local and special laws and to require the passage of general laws when 
necessary would diminish the quantity and improve the quality of legis- 
lation. The provision has diminished the volume of laws passed each 
year since it was adopted, but the practice of passing bills drawn in 
general form, to comply with the letter of the constitution, yet for local, 
special or temporary purposes, has been carried to such an extreme that 
the body of our general statutes has become not merely a discredit to the 
state but a serious impediment to its prosperity. 

During the past year a compilation of our general statutes has been 
published. It contains 3,769 pages, closely printed, each page contain- 
ing about as much reading matter as a pige and a half of the Law 
JOURNAL. Many of these statutes were passed for local, temporary or 
unimportant purposes; others simply to permit municipal bodies or offi- 
cers to take action under them for various purposes, and still others take 
effect only when adopted by a popular vote in the municipality desiring 
to invoke the proferred power. Many statutes have been enacted over 
and over again with slight changes to accommodate a particular locality 
or special interest, every succeeding statute or re-enactment tending to 
complicate still more the mass of confusion. The legislation relating to 
boroughs probably exhibits in the most striking form the direction in 
which we have been tending for many years. Eleven years ago a lead- 
ing senator told me that he voted for all bills relating to boroughs that 
came before the Senate, without regard to their merits or defects, hop- 
ing thereby to precipitate and get rid of the wreck which he wisely fore- 
saw must be the end of them all. The legislation relating to munici- 
palities generally ; the laws providing for taxation ; the care of the pub- 
lic roads; the support of public schools and of the poor, are also speci- 
mens of the wretched condition of our statute law. 

It is obvious that the amendments of 1875 in practical effect abolish- 
ed only the form in which local and special legislation must be expressed, 
and permitted the substance of the evil to remain with us more injurious 
than before. The demands of municipal corporations, temporary public 
interests, struggles for partisan advantages and other emergencies 
have forced nearly every Legislature since 1875 to disregard the spirit 
and frustrate the purpose of the amendments. In recent years there 
seems to be a disposition to complain of the courts for the failure of the 
principal object of the amendments to the constitution. It is said that 
if, in one of the first cases construing the amendments, an opinion “ of 
learned length and thundering sound ” had been promulgated, declaring 
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that much of the power formerly exercised by the Legislature had been 
withdrawn, and holding that the letter and spirit of the constitution as 
amended must be obeyed, substantial compliance would have followed, 
even at the expense of more or less temporary inconvenience. But un- 
happily in the first important case it was held that if a statute in general 
form is “fairly ” general in its application to a group of similar objects 
that do or may exist, it would be sustained, the fairness of the applica- 
tion being indeed a judicial question but one upon which the judgment 
of the Legislature was almost conclusive. This theory of the amend- 
ments—and I do not presume to say whether it is sound or not—gave a 
very loose rein so the ingenuity of the Legislature and to parties desir- 
ing special or local laws. It reached its most extreme expression in the 
sxase of Cleveland, Mayor, etc., 23 Vr. 188; and in the case of Lewis 
v. Moore, 25 Vr. 121; in which it was held that a statute applicable to 
certain municipalities containing a population not more nor less than 
stated numbers was valid, the court saying: ‘“‘A degree of propriety in 
the exclusive application of the legislation to these cities can be per- 
ceived.” 

It is easy to criticise by the light of experience. The truth now seems 
to be that the duty laid upon the Legislature and the courts by the 
amendments of 1875 was extremely embarrassing. The current of spe- 
cial legislation, impelled by great influences, had been running rapidly 
for years and was running too strongly in 1875 to be stopped so sudden- 
ly as the amendments proposed, and when confronted with the actual 
consequences required by the amendments and by exaggerated predic- 
tions of calamities that would follow their literal enforcement, it seemed 
proper to construe them “reasonably,” that is, so as to serve the 
supposed convenience of the hour. We have the result before us, 
and the practical question is: What shall we do with it? 

Efforts have been made to frame a general law for the government of 
municipalities ; to revise the tax laws, and the township and borough 
laws, but as yet without success. In 1895 a commission was appointed 
to revise the general laws relating to corporations, and reported an ad- 
mirable bill, which was passed a year ago. There is no reason why the 
law relating to other subjects cannot be treated in the same manner. It 
is probable that any revision of a mass of general laws will seem to con- 
flict with special interests here and there, and cause some annoyance, 
but such injuries are mostly short lived and trifling when compared with 
the vast general benefit to be derived from a compact and lucid state- 
ment of the law on important subjects. 

Other states and countries are much more careful of their statutes 
than New Jersey. In 1889 a commission was appointed in New York 
to revise the statutes of that state. They have revised the law concern- 
ing real property, corporations, insurance companies, railroads, munici- 
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palities, and on other subjects, and are still at work. In England the 


same method has been pursued in dealing with her statute law, and_be- 
sides several important topics of the unwritten law have been success- 
fully codified. Germany has recently passed a general statute, prepared 
during many years of patient labor, to harmonize the numerous and con- 
Hicting laws of various principalities and powers that now constitute the 
Empire, and France is still flourishing under the Code Napoleon, scarcely 
more voluminous than the laws passed by our legislature in 1895. 

A bill is now pending in the Legislature of this state which, if passed, 
will authorize the Governor to appoint a commission, or several commis- 
sions, to revise the statutes, or parts of the statutes of this state, as the 
general corporation law was recently revised. The bill provides that 
the commissioners shall serve without compensation, but necessary cler- 
ical expenses shall be paid. The commissioners who revised the cor- 
poration laws declined compensation. It is quite likely that the work of 
revising the rest of our statutes would be done much better by unpaid 
commissioners. The commissioners would, no doubt, consist for the 
most part of members of the bar, and to do everything in their power to 
improve the condition of our statutes is clearly a duty that the legal 
profession owes to the state, and it is a task the bar would not decline or 
hesitate to perform if invited to do so. 

It has been said that while this work is very important and necessary, 
its benefits would not be lasting, for the reason that the process of legis- 
lation would continue in the future as in the past, and in a few years our 
laws would be in the same condition as at present. We have, however, 
experience as a warning and the example of other states as a guide. 
Besides it is not an enlightened policy to tolerate serious and acknowl- 
edged evils, simply for fear that if we should manage to get rid of them 
they may come back again. Mistakes are often sources of valuable in- 
formation. 

The work of revising our statutes, if done carefully, would require 
several years, and during those years some one may be able to devise 
an enforceable amendment to our constitution that would permit local 
and special legislation in cases where necessary, by methods requiring 
actual publicity, and involving delay that would invite discussion. The 
amendment to prohibit special legislation adopted in 1875 was an effort 
to effect a great reform per saltum. The proposition to repeal it was 
voted down in 1890, because, if adopted, it would have restored the mis- 
chief of former years without restraint. We must try to discover a mid- 
dle course. 

Our experience with these amendments illustrates again the truth that 
sound principles of constitutional law are rarely discovered, and always 


develop slowly. A few years ago a curious Englishman investigated 
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the sources of our Federal constitution, and seems to have shown that 
every valuable provision in it is ancient, and the few that were devised in 
1787 have failed—notably the method prescribed for electing the presi- 
dent and vice-president. The plan originally adopted proved danger- 
ously defective in 1800-1, and the method substituted by the 12th 
Amendment adopted in 1804 has been disregarded, if not violated, ex- 
cept in form, almost from the first. A constitution may prescribe the 
forms of public action, and indicate a policy that seems wise for a time, 
but the people having the power will somehow crush their way to their 
object in obedience to a stronger or higher law. 
FRANK BERGEN. 
Elizabeth, February, 1897. 





——_—_—_ 9 - & 
CITY OF HOBOKEN v. FRANCIS L. LAVERTY. 
(New Jersey Supreme Court, February 18, 1897.) 


Error—feferee’s report.—Assignments of consent of the parties, point to no errors 
error which are directed to supposed erro- that are reviewable by writ of error; they 
neous rulings of the referee,to whom the _ tend to embarrassment and delay, and should 
Cireuit court had referred a cause with the _ be struck out as frivolous. 


On error to Hudson Circuit. 

Mr. James F. Minturn for plaintiffs in error. 

Mr. William S. Stuhr for defendant in error. 

Maaik, J.: The record entered with this writ of error shows that the 
issue made by the pleadings was referred, with the consent of the par- 
ties, to a referee; that his report was in favor of the plaintiff below, and 
that this report was duly confirmed and judgment entered thereon. 

Two assignments of error were filed, both which are special, and point 
to supposed errors of law committed by the referee. There is no gen- 
eral assignment. 

Motion is made to strike out the assignment of error as frivolous. 

It was held in this court that the report of a referee, to which a cause 
was referred by consent of the parties, would be controlled by the court 
in which the cause was pending as a verdict by a jury. Excelsior C,. 
L. Co. v. Potts, 7 Vroom 301. 

Therefore the rule, now Rule 84, was adopted, which recognized the 
order of reference in this court, or in the Circuit Court, to state whether 
the award is to have the effect of a finding of arbitrators or merely the 
force of a verdict, and declared that, in the absence of such a statement, 
the award is to be treated as a verdict. There was no such statement 
in the order of reference in this cause. 

It is entirely settled that a report made upon such an order of refer- 
ence can only be objected to by opposition to its confirmation, or motion 
to set it aside, and that the rulings of the court thereon are not open to 
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exception, nor subject to be reviewed by writ of error. Beattie v. David, 
11 Vr. 102; Runyon v. Hodges, 17 Vr. 359; Child. Home Ass’n vy. 
Han, 18 Vr. 152; Clayton v. Levy, 20 Vr. 577. A fortiori there can 
be no review by writ of error of the referee’s rulings. 

It is proper to add that the referee’s report and the evidence taken 
before him are no part of record. Even if they could be brought here 
by certiorari as outbranches of the record it would not avail plaintiff in 
error, because not open to review on the doctrine settled in the cases 
above cited. 

It therefore appears that the assignments point to no error which can 
be considered by this court, and their presence tends only to embarrass- 
ment and delay. 

The motion to strike out will be granted with costs. 


—_— wee 


CHARGE TO GRAND JURY, 





(Mercer Oyer and Terminer, January Term, 1897.) 
Social clubs— Unlicensed sale of liquors. 


GuMMERE, J.: Gentlemen of the grand jury—Each of the members 
of this court is in receipt of a communication from the president of the 
board of excise commissioners of this city, calling attention to the fact 
that within the past year there have sprung up within the city numerous 
so-called social clubs, the principal object of which is the sale of intoxi- 
cating liquors to members, not only upon week days, but particularly upon 
Sunday. None of these clubs, so I am informed, has been licensed to sell 
liquor. If this is so, gentlemen, they are each of them engaged in vio- 
lating the law of this state; they violate it with every drink they sell, 
not only on Sunday, but on every other day. The fact that a number 
of men associate themselves together and form themselves into a social 
club, gives that club no more right to sell liquors to members without a 
license than you or I have to sell liquor without a license. And this is 
so whether the club is an incorporated one, under the laws of this state 
authorizing the formation of a social clubs, or not. 

I am aware that the idea is quite prevalent that a social club has a 
right to purchase with moneys out of its treasury liquor for the use of its 
members, and to sell that liquor to its members without having a license ; 
but such is not the law of this state. 

In the year 1890, the Essex Club, of Newark, was prosecuted and 
convicted for selling liquor without a license, and the case was carried to 
the Supreme court. The evidence showed that the club was a duly in- 
corporated social club, which, out of its common funds, purchased liquors 
in the name of the club, and kept the same for the benefit of its mem- 
bers. There was no bar-room in the club-house, but a member who 
6 
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wanted a glass of liquor would order it from one of the attendants of the 
club, or the steward, and the liquor so ordered was served to him. He 
then either paid for it to the steward at the time, or it was charged to 
his account and settled for with the rest of his club dues at the end of 
the month. No one except a member of the club could pay for the 
liquor so ordered. This disposition of liquor was not for the purpose of 
making a profit out of the member, or for the purpose of evading the 
law. The club had no license to sell liquor. It was held by the Su- 
preme court that this disposition of liquor by the club to its members 
constituted a sale, and that the club was liable to the penalty prescribed 
for selling liquor without a license. 

At the time when this decision was rendered, the state ot the law with 
relation to the sale of intoxicating liquor without a license, or its sale on 
Sunday, was as follows: 

The sixtieth section of our crimes act provided that any person who 
should sell, or cause or permit to be sold, any intoxicating liquor, with- 
out first obtaining a license for that purpose, should be deemed guilty of 
a misdemeanor, and should, upon conviction thereof, be punished by a 
fine not exceeding twenty dollars and the costs of prosecution. 

Section 61 of the crimes act provided that any person who should sell, 
or offer for sale, any intoxicating liquor on Sunday, should be deemed 
guilty of a misdemeanor and should be punished by a fine not exceeding 
twenty dollars and costs, and that the fact that the offender had a license 
should not be construed to authorize him to sell on Sunday. 

By virtue of these provisions the sale of a single drink of intoxicating 
liquor without a license, or on Sunday, was a violation of law for which 
the offender could be indicted by the grand jury. 

By a supplement to the inns and taverns act, however, passed in 
1874, and which is now the 50th section of our compilation of laws regu- 
lating the sale of intoxicating liquors, the Legislature declared that none 
of the provisions of sections 60 and 61 of the crimes act should apply to 
offenses committed in any of the incorporated cities of this state, the 
ordinances of which provided for the punishment of the unlicensed sale 
ef intoxicating liquor, and for the punishment of the sale thereof on Sun- 
day. 

The effect of this latter act was that a single sale without a license, or 
a single sale on Sunday, in an incorporated city, the ordinances of which 
provide for the punishment of those offenses, was no longer indictable 
by the grand jury, the offender being left to the punishment prescribed 
by the ordinances of such city. That this is the effect of this statute was 
declared by the Court of Errors, in the case of Meyer v. State, 13 
Vroom 145. 


From this statement of the law regulating the sale of intoxicating 
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liquors, you will see that, after the decision of the Supreme court in the 
Essex Club case, the situation of a social club not having a license to 
sell liquor, but which dispensed liquor to its members and received pay 
for it, was this: If the club was located in an incorporated city which 
had ordinances for the punishment of sales without a license on Sunday, 
there could be no indictment by the grand jury for a single sale, no mat- 
ter whether that sale was made on a week day or on Sunday, such 
offense being punishable only under the city ordinanees. 

If, however, the club was not located in an incorporated city, a single 
sale was an indictable offense. 

The Legislature, however, apparently in order that all social clubs 
might stand on the same footing in this regard, passed a law in the win- 
ter following the decision of the Essex Club case, authorizing the Court 
of Common Pleas to license duly incorporated social clubs to sell liquor 
to their members, and forbidding the sale by such clubs without a 
license. They further declared that any social club which should sell 
or dispose of intoxicating liquors without such license, should forfeit and 
pay fifty dollars for each offense, to be sued for and recovered in the 
name of the city or town in which such club was located. 

Whether the Legislature, by this statute, intended that the fifty-dol- 
lar penalty prescribed therein for each sale of liquor by an unlicensed 
club should be the only punishment inflicted for such: an offense, or 
whether it intended this penalty should be added to the punishment 
which had been provided by the previous statutes for such offenses, it is 
not necessary for us to stop to consider now. 

Trenton is an incorporated city which has ordinances providing for 
the punishment of the unlicensed sale of intoxicating liquors, and for 
the punishment of sales on Sunday, and consequently, if the act of 1891, 
to which I have just referred, is intended merely to prescribe an addi- 
tional penalty for the violation of the excise laws by social clubs, such 
sales can still be punished under the ordinance of Trenton, but they can- 
not be made the subject of indictment. I need hardly say that if the 
act of 1891 prescribes the only punishment for an unlicensed sale of liquor 
by a social club, no indictment will lie for such an offense. 

But, gentlemen, although an indictment will not lie for a single sale of 
liquor by one of these clubs located in the city of Trenton, yet this fact 
will not absolve you from the duty of investigating into the truth of the 
charges contained in the communication from the President of the Board 
of Excise Commissioners, for this reason: A single unlicensed sale of 
intoxicating liquor, or its sale on Sunday, is a violation of law, although 
not itself indictable. And where the unlicensed sales are so frequent that 
the violation of the law can be said to be habitual, then the parties en- 
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gaged in such selling are guilty of the offense of keeping a disorderly 
house, and can be indicted for so doing. 

That this is the law is declared by the Court of Errors in the case of 
Meyer v. The State, to which I have already referred. The court in that 
case say that ‘*a house in which unlawful sales of liquor are habitually 
made is a disorderly house and indictable as such, although there is a 
city ordinance prescribing penalties for such sales, as such traffic is not 
only a breach of city law, but is also forbidden by the law of the State.” 

It will be your duty, therefore, gentlemen, to ascertain whether these 
so-called clubs are licensed, and if not licensed, then whether liquor is 
frequently sold there to members or others; and if you find this condi- 
tion of affairs to exist, then it will be your duty to indict. And your 
indictment, instead of being in the common law form, should be framed 
under the act of March, 10, 1893 (now section 273 of our crimes act), 
which provides that where the offense to be punished consists wholly of 
unlawful sales of intoxicating liquor, the indictment, instead of being 
framed as at common law for keeping a disorderly house, shall be in form 
for the sale of intoxicating liquor contrary to law. 

It you should find that any of these clubs are habitually violating the 
law by selling without a license, you would then have to determine, gen- 
tlemen, who is criminally responsible therefor; that is, against whom 
your indictment should go. And I charge you on this branch of the 
subject that you may indict not only the steward of the club, who is the 
person who actually makes the illegal sales, but also all those who aid in 
and prompt the making of those sales. 


———sP oo oo 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions.) 


Insolvent corporations—Preferring creditors. —When a person supposes 
he can pay all his debts, if not immediately, yet in the course of busi- 
ness, and gives a mortgage, or a bond and warrant, this is not such a 
preference as is included within the language of eightieth section of the 
corporation act. Gen. Sts., p. 923. Consolidated Coal Company v. 
Keystone Chemical Co. and National State Bank. (Mr. Norman Grey 
for complainant. Mr. Israel Roberts and Mr. Mark R. Sooy for defend- 
ants.) Opinion by Rrep, V. C., January 8, 1897. 

Trusts—Executed.—W here a property was purchased by six persons 
with money advanced by S., one of their number, and a declaration of 
trust was executed, providing that the title to the land, free of any 
ostensible trust, should be put in the name of S., until his advances were 
paid; and the said declaration further declaring the respective rights 
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and interests of the six persons is said property; and these persons, 
other than S., agreeing in said declaration, with S. that they would, by 
zealous efforts, endeavor to sell the land and find acceptable purchasers ; 
held, that, after S. had been repaid his advances, an assignee of M., one 
of the six persons, could maintain a bill to enforce the trust, and require 
S. to account. Gildersleeve et al. v. Stratton et al. (Mr. Otto Crouse 
for the motion. Mr. Allan McDermott, contra.) Opinion by the CHan- 
CELLUR, January 14, 1897. 

Mechanie’s lien —Equitable assignments.—1. Payments made by the 
owner of the building to the equitable assignees of his contractor, subse- 
quent to the service of a stop-notice, the assignments having been made 
prior to such notice, are not voluntary advance payments, and are not 
forbidden by the supplement to the mechanic’s lien act, approved March 
14, 1895. (Gen. Stats., p. 2074, sec. 41.) 2. A defense purely equit- 
able will not fail because there was, at the same time, a legal defense. 
Binns v. Slingerland. Mr. G. P. Rust and Mr. John B. Humphreys for 
complainant. Mr. W. W. Watson for defendants. Opinion by PirNey, 
V. C., January 5, 1897. 

Bills and notes —Alteration.—1. A promissory note, altered after its 
execution by a stranger thereto, or by the maker after it has been re- 
turned to him, and a new note given therefor, cannot be affected there- 
by. 2. Unless the note was altered fraudulently by the interested par- 
ties, the consideration for which the note is presumed to have been made 
originally, will support a note given in renewal thereof. Woodward and 
Woodward y. South. (Mr. 8. M. Schanck for complainants. Mr. John 
Sykes for defendants.) Opinion by Reep, V. C., January 19, 1897. 

Deed—Delivery.—A deed, whose delivery is made dependent upon a 
a condition which has never been performed, is inoperative. Hance v. 
Swackhammer et al. Mr. H. O. Hance and Mr. James J. Bergen for 
complainant. Steele & Meehan for defendants. Opinion by Grey, V. 
C,, January 27, 1897. 

Lunatics—Guardian’s Powers.—1. On a bill filed by the guardian ot 
a lunatic for instructions, the court can only declare the extent of the 
guardian’s power over his ward’s property, or, granting his power, can 
only declare whether there is such a condition of affairs as would justify 
its exercise. 2. Independent of statutory authority, the guardian’s 
power over the lunatic’s property was that of a mere bailiff or curator ap- 
pointed for preserving the estate of the mon compos; even for that pur- 
pose his right to sell any of the real estate of the ward did notexist. 3. 
English and New Jersey legislation on this subject reviewed, and a de- 
fect in the latter noted. 4. The guardian cannot execute a conveyance 
of the land held by a lunatic as mortgagee, to complete the mortgagor’s 
right to redeem, nor of property held in trust by the lunatic, for thepur- 
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pose of executing the trust. 5. The procedure proper to effectuate 
that end pointed out. Cooper v. Wallace et al. (Mr. Howard Cooper 
for complainant. Mr. J. E. P. Abbott, Mr. Philip Scovel and Mr. Mar- 
tin L. Haines for others.) Opinion by Reep, V. C., January 18, 1897. 

Husband and wife—Profits of husband’s labor.—A husband can render 
those incidental services which the head of the family generally per- 
forms, and can give his wife the benefit of his experience and skill in 
the transaction of her separate business, and in the management of her 
separate property. But he cannot give to his wife unrestrictedly all the 
profits of his labor and his talent, by a gift which precedes or follows 
the accretion of such property, so long as he has creditors Talcott v. 
Arnold. (Mr. B. Vreeland and Mr. Theo. Little for complainant. Mr. 
E. C. Harris and Mr. Blackwell for defendants.) Opinion by REEp, V. C. 

Wills—Lapsed devises—Residuum.—1. A lapsed devise, like a lapsed 
legacy, falls into the residuum, unless a contrary intent appears from the 
will. 2. Where the devise has been excepted out of the residuum, 
merely for the purpose of giving it to some one else than the residuary 
devisee, if the devise lapses, it passes to said residuary devisee. Mo- 
lineaux v. Raynolds. (Messrs. A. Q. Keasbey & Sons for complainants. 
Messrs. Copeland & Luce and Mr. Henry M. Kehoe for defendants.) 
Conclusions by REED, V. C. 

Wills—Life estate—Power of disposal.—1. The testator gave to his 
wife ‘‘all the property that I possess, both real and personal, for her sole 
use, benefit and enjoyment, during her life, with tull power to sell and 
dispose of any of said property, both real and personal, and to use the 
proeeeds thereof in such manner as she may devise.” In a codicil, he 
gave to his wife “for her sole use and benefit, with full power to dispose 
of the same by will or otherwise, the sum of $10,500.” Held, that the 
wife had not an absolute title to the personal property, but only a life 
estate with a power of sale and disposal. Robeson, exr., v. Shotwell, 
exr., et al. (Mr. E. A. Day and Mr. Cortlandt Parker for complainants. 
Mr. Vail, Mr. T. N. McCarter and Mr. Schuyler B. Jackson for 
defendants.) Opinion by Emery, V. C., February 11, 1897. 

Mortgage —Set-of—Evidence.—1. No set-off can be allowed in a fore- 
closure case, even between mortgagor and mortgagee. 2. Unless a story 
sworn to by one party is so absurd as to be in itself entirely incredible, 
the failure of the other party, who has an equal opportunity to know 
its truth, to embrace an opportunity given to deny it, amounts almost to 
an admission of its truth. Jobes v. Nelson. (Mr. James Steen for com- 
plainant. Mr. R. Allen for defendant.) Opinion by Pitney, V. C., 
February 9, 1897. 

Construction of will—Publication of suit—Remedy.—1. Where there is 
a non-resident defendant upon whom subpoena has not been served,, 
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notice of the suit must be published or served as required by an order 
of publication, before a guardian ad litem for the infant defendant, can 
be appointed at the instance of the complainant. 2. A court of equity 
will not assume jurisdiction to construe a will alleged to pass real estate 
at the instance of an executor, who is not by the terms of the will given 
an estate in the property disposed of, nor charged with the performance 
of any trust or other duty in relation thereto. 3. Equity will construe a 
devise when such construction is incidental to its general jurisdition over 
trusts. 4. The claimant of a purely legal title to lands under a devise, 
seeking only to establish his title as against that of the heirs-at-law, by 
the construction of the will, must assert his right at law, and not in 
equity. Torrey v. Torrey. (Mr. George J. Bergen, Mr. M. V. Bergen 
and Mr. F. F. Eastlack, Jr., for complainants.) Opinion by Grey, V. 
C., February 10, 1897. 

Specific performance—Married women—Agreement to convey lands.— 
1. The evidence does not disclose sufficient grounds to deny specific 
performance of the contract, because of the appreciation of the value of 
the land, not of concealment on the part of the vendee. 2. Specific per- 
formance cannot be decreed of a married woman’s agreement to convey 
her interest in real estate, which agreement was not acknowledged by 
her, nor joined in by her husband. 3. Semble, a married woman’s agree- 
ment to convey is not specifically enforceable. Corby et al. v. Drew et 
al. (Mr. Trimble for complainants. Mr. Robert H. McCarter for de- 
fendants.) Opinion by Stevens, V. C., February 9, 1897. 

Partition—Mortgage.—1. The statute does not provide, in partition 
proceedings, for the sale of the property free and clear of a mortgage 
encumbrance existing upon the entire property. Becker v. Carey. (Mr. 
Wheaton Berault for complainant. Mr. W. W. Benthall for defendant.) 
Opinion by Reep, V. C., February 16, 1897. 

Release of mortgage—Order of revivor.—1. It seems that an agreement 
to release lands from the lien of a mortgage, being an agreement relat- 
ing to lands, must be in writing. 2. The defense of the statute of limi- 
tation should be interposed to an application for an order of revivor, and 
either by way of opposition to that order, or by application to set aside, 
or by appeal, if no notice is given; but when the order to revive stands, 
and the party proceeds with the suit, the objection of the statute of limi- 
tations will be considered waived. Parker, adm., v. Harvey et al. (Mr. 
Frederic Parker pro se. Mr. Steen for defendants.) Opinion by EMERy, 
V. C, February 18, 1897. 

Agreement to sell land—Option—Specific performance.—1. An option 
for purchase contained in a lease provided that if the lessees so desired, 
and should give at least thirty days notice, at any time, three months 
before the expiration of their term, of their desire to purchase the prem- 
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ises, the lessor would convey for a certain sum upon payment in cash as 
to part, and the delivery of bond and mortgage for the balarfce. Held, 
that the provision as to the payment of the consideration was a condition 
to be fulfilled before conveyance is directed, and for the purpose of car- 
rying out the agreement, but is not a condition precedent upon which 
the obligation on contract to convey depends. 2. The time for payment, 
under the agreement, having elapsed, specific performance was decreed, 
upon the vendee paying in cash the whole of the purchase money, with 
interest from the time of the termination of the lease. Zimmerman et 
al. v. Brown. (Mr. R. H. McCarter for complainants. Mr. Wm. B. 
Guild for defendant.) Opinion by Emery, V. C., February 10, 1897. 





-°-e——_——————— 


NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions.) 


Before Lippincott and Ltpiow, JJ.: 

Certiorari— Promissory note.—1. A written receipt for the payment 
of a previous indebtedness is not such a written contract that it cannot 
be contradicted, varied or explained by penal evidence. 2. In a trial 
before a court, without a jury, the question whether a promissory note 
was accepted in payment of the original indebtedness, if there was any 
evidence, as shown by the facts certified, which would lead the court be- 
low to a conclusion upon the application of proper principles of law that 
the note was not so accepted in payment, upon certiorari this court will 
not review such finding. 3. Where it is not agreed, or understood be- 
tween the parties otherwise, the acceptance of a promissory note is not 
payment of the original indebtedness; it is only an extension of credit, 
and if the note be not paid at maturity it does not operate to discharge 
the indebtedness. State, Joslin, et al., prosecutor, v. Giese, et al., part- 
ners. (Mr. H. A. Drake for prosecutor. Mr. 8S. H. Richards for de- 
fendants.) Opinion by Lippincott, J., February 17, 1897. 

Intoxicating liquor—Ordinance.—1. A mere transcript of the pro- 
ceedings before a magistrate for the violation of the ordinances of a city 
setting forth the taking of the sworn complaint, the issuing of the war- 
rant, the names of witnesses sworn, the motion of counsel and the de- 
cision thereon by the magistrate, and the finding of guilt, without stat- 
ing the offense and the imposition of the fine, is not a legal conviction. 
2. The record of a conviction must show on its face every essential in- 
gredient of the offense. It must set out the offense with which the 
offender was charged, the names of the witnesses and sufficient of the 
evidence to show that the offense was cemmitted, upon what evidence 
the conviction was had, and ot what offense the offender was found guilty, 


and the judgment which was imposed. State, Salter, pros., v. Mayor 
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and Council of the City of Bayonne. (Mr. W. H. Speer, Jr., for prose- 
cutor. Mr. Thos. F. Noonan for defendant.) Opinion by Lippincott, 
J., February 1, 1897. 

Charitable institutions—Removal of Governor.—1. An irregular re- 
moval of a member of a board of governors of an association formed un- 
der the provisions of an act entitled, ‘An act to provide for the incorpo- 
ration of associations for the erection and maintenance of hospitals, in- 
firmaries, orphanges, asylums and other charitable institutions,” approved 
March 9, 1877, (Sup. Rev. 372) will warrant the use of the writ of 
mandamus to restore him to his corporate rights in said board. 2. Be- 
fore such member can be removed from his office there must be an in- 
quiry, and a determination of the neglect of duties imposed upon such 
member by the constitution and by-laws of such association, and this 
inquiry and determination can only be made upon notice to him, and an 
opportunity for him to be heard in his defense. State, ex rel. Welch v. 
Passaic Hospital Assn. (Mr. W. W. Welch for relator.) Opinion by 
Lippinco7T, J., February 1, 1897. 





—_——_—_ ~~ 
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CHIEF JUSTICE BEASLEY. 


Beasley of the Supreme court of New Jer- 
sey died from bronchial pneumonia shortly 
after 7 o’clock a. m. 


lins, of Jersey City, who read the following 


| memorial prepared by the committee of the 
| bar of New Jersey : 
On February 19 Chief Justice Mercer | 


All the members of | 


his family except his son, ex-Judge Chaun- | 
cey Beasley, who is ill, were at his bedside | 


when he expired. 

As an elaborate sketch of the venerable 
and famous Chief Justice appears elsewhere, 
we need only note here that the bars of the 
various circuits where he presided, as well 
as the Supreme court, have already placed 
on their minutes tributes which have been 
just and full of feeling. 

In the Supreme court, February 23, there 
were in the room, besides the Associate Jus- 
tices of the Supreme court, the Governor, 
the Attorney-General and many prominent 
members of the bar of the state. There 
were also both houses of the Legislature, all 
having assembled to do honor to the mem- 
ory of Chief Justice Mercer Beasley. The 
ceremonies were most impressive. 

When the court opened, Attorney-General 
Stockton presented Counselor Gilbert Col- 


| have pondered when he wrote: 


The bar of this state presents this memor- 
ial of our venerable Chief Justice, Mercer 
Beasley, whose long life and honorable 
career are ended. 

{lis was the happy lot—to reach extreme 
age with unabated vigor and to cease from 
usefulness only at his death. 

Upon such lives as his must the essayist 
“To be 


| wholly devoted to some intellectual exer- 
| cise is to have succeeded in life; and per- 


judge. 


haps only in the law and the higher math- 
ematics may this devotion be maintained, 
suffice unto itself without reaction and find 
continual rewards without excitement.” 

Chief Justice Beasley’s calm and philo- 
sophic mind surveyed, as from a vantage 
ground, the whole realm of law, and mapped 
it for posterity. 

Great as a lawyer, he was greater as a 
He has enriched judicial literature 
and has given to his state and town imper- 
ishable renown. In his judicial researches 
and determinations he exemplified Lord 
Bacon’s precept: “ Reduce things to the 


| first institution and observe wherein and 


how they have deganerated; but yet ask 
counsel of both times—of the ancient time 
what is best, and of the latter time what is 
fittest.” 

Presiding for a generation over our high- 
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est legal tribunal with courtly dignity and 
matchless skill, he added lustre to the 
bright record of his distinguished prede- 
cessors. 

His clearness of apprehension, luminous 
statement of principles and power of logical 
analysis, place his opinions in the foremost 
rank among those of his judicial contempo- 
raries both in England and America. 

But not as a judge only was he admired. 
His simple yet dignified life; his charming 
converse with his friends; his transparent 
candor and his intellectual and moral cour- 
age command from all profound respect and 
from those who knew him best a deep affec- 
tion. 

Meeting trials and sorrow with undaunted 
front and looking over life with the serene 
composure of a Marcus Aurelius, whose 
character his own resembled—“ a grand and 
pathetic figure, he passes from our view.” 

Joun P. StocKTon, 
GILBERT COLLINS, 

THomas N. McCarter, 
SAMUEL H. GReEy, 
CHARLES E. HENDRICKSON, 
G. D. W. Vroom, 
CORTLANDT PARKER. 

Addresses were then made by Mr. Cort- 
landt Parker, Mr. Justice Depue and Mr, 
Justice Van Syckel, all instinct with the 
warmest personal regard and the most pro- 
found personal respect. 

The Middlesex bar held a meeting at 
which a committee having Hon. A. V. 
Schenck as chairman, and Messrs. Rice, 
Parker, Van Cleef and J. 8S. Voorhees pre- 
sented appropriate resolutions,which among 
other things, said: “ His written opinions, 
which adorn many volumes of our state re- 
ports, demonstrate the mental characteris- 
tics of the man. Clearand forcible in state- 
ment; scholarly in language; irresistible 
in logic ; unanswerable in their legal con- 
clusions, they have commanded the respect 
of the highest judicial authorities of this 
and of other states.” 





GOVERNOR’S APPOINTMENTS. 


On February 13 the Governor named the 


following: 

For Justice of the Supreme Court—Bennet 
Van Syckel. 

For Judge of the Camden County Court—E. 
Ambler Armstrong. 

For Judge of the Gloucester County Court— 
John 8S. Jessup. 

For District Court Judge of the Citv of Pas- 
saic—William N. Watson. 





For Commissioners of Pilotage—Henry W. 
Miller, John R. Dewar, Henry G. Gulick, Dan- 
iel C. Chase, Ellis A. Newell and Mark Town- 
send, 

For Member of the Board of Managers of 
the Home for Feeble Minded Women—2Z. K. 
Pangborn. 

These were promptly confirmed. 

The Governor on March 1 sent in the 
following nominations, which were all con- 
firmed within twenty-four hours. 

Chief Justice of the Supreme Court—Wil- 
liam J. Magie, of Union county. 

Associate Justice of the Supreme Court— 
Gilbert Collins, of Hudson county. 

Clerk of the Supreme Court—William Riker, 
Jr., of Essex county. 

Secretary of State—George Wurts,of Passaic 
county. 

Attorney-General—Samuel H. Grey, of Cam- 
den. 

Keeper of the State Prison — Samuel 8. 
Moore, of Union county. 

Commissioner of Banking and Insurance— 
William Bettle, of Camden. 

State Board of Medical Examiners—Aaron 
K. Baldwin, George F. Wilbur and Edwin De 
Baun. 

Judge Van Syckel enters upon his fifth 
term, and is respected by everybody as an 
able and just judge. 

Chief Justice Magie is a native of Eliza- 
beth, where he was born on December 9, 
1832. His father was a well known Pres- 
byterian minister. Mr, Magie was gradu- 
ated from Princeton College in 1855, and 
was admitted to the bar in 1856. He be- 
came the partner of his tutor, Francis B. 
Chetwood, and later associated himself with 
Joseph Cross, former speaker of the House. 
From 1866 to 1871 he was prosecutor of 
Union County, and in 1875 was elected to 
represent Union in the State Senate. He 
was appointed an associate justice of the 
Supreme court in 1880, by Governor Mc- 
Clellan, reappointed by Governor Green in 
1887, and by Governor Werts in 1894, His 
term expires in 1901. He is a Republican. 

Gilbert Collins, the new member of the 
Supreme bench, was born in Stonington, 
Conn., on August 26, 1846. He prepared 
to enter Yale College, but his father’s 
death caused him to abandon his object. 
He accepted a Federal appointment in New 
York, and went to live in Jersey City in 
1863. He studied law in the office of Judge 
Jonathan Dixon and was admitted to the bar 
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in February, 1869. He formed a copartner- 
ship with Judge Dixon and later with 
Charles L. Corbin and William H. Corbin, 
formed the well-known law firm of Collins 
& Corbin. He isa man of unusual natural 
ability, has a retentive memory and posses- 
ses remarkable energy. He has achieved 
great success in intricate cases, and his firm 
has built up a large practice. He is popu- 
lar and honest, and although an active and 
staunch Republican was chosen as the citi- 
zens’ candidate for mayor in 1884, and was 
elected by a handsome majority. 

Samuel H. Grey became an attorney-at- 
law in 1857, after reading four years in the 
office of Abraham Browning. He was born 
in Camden County on April 6, 1836, and 
has lived there ever since. In 1861 he be- 
came a counsellor, and soon afterward he 
attracted notice as an extemporaneous 


speaker and advocate. His efforts in several 
sensational murder trials attracted notice 
early in his professional career, but as coun- 
sel for the House of the Assembly in the | 
impeachment trial of head prison keeper, 


Patrick Laferty, in 1886, he became famous. 
Next he made the argument when the local 
option law was sustained by the Court of 
Errors and Appeals in 1888, and he made a 
most brilliant and convincing argument as 
counsel for the New Jersey Senate when the 
Democrats tried to steal the state in 1894. 


William Bettle, the nominee for commis- 
sioner of banking and insurance, is a Phila- 
delphian by birth, and is 67 years of age. He 
lived in Mercer county four years and the 
rest of his time in Camden county. He has 
been a member of the State Republican 
committee for more than a score of years, 
and he has also served on the Camden 
county executive committee. He has never 
held public office. Mr. Bettle is recognized 
as one of Senator Sewell’s closest lieuten- 
ants and a representative of the Pennsyl- 
vania Railroad. The salary of the commis- 
sioner is $4,000, and the term of office is 
three years. 

William Kiker, Jr., the new clerk of the 
Supreme court, is forty years of age. At 
present he is register of deeds of Essex 
county. He is also treasurer of the Essex 
County Republican Committee. He lives 





in Orange, and only recently completed a 
term in the common conncil of that city. 

George Wurts, the new secretary of state, 
was born in Easton, Penn., in 1829, but re- 
moved to New Jersey in his boyhood. He 
served as secretury of the state senate during 
the sessions of 1880, 1881 and 1882. He 
has been a trustee of the Paterson Public 
Library since its organization in 1885, and 
has taken a great interest in educational 
matters. For years he has owned and pub- 
lished the Paterson Press. On November 4 
of last year Governor Griggs appointed Mr. 
Wurts commissioner of banking and insur- 
ance for the unexpired term of George 
8. Duryee, but was never confirmed. 

Samuel H. Moore, the prison keeper, is a 
re-appointment. 





EXAMINATION QUESTIONS. 


SuPpREME Court, FEBRUARY TERM, 1897. 
[ Counsellors. ] 

In case an owner of a large tract of land 
makes a plot of it, showing streets and a 
park and building lots, and files the plot so 
made in the office of the clerk or register of 
deeds of the county where the lands lie, and 
sells and conveys to purchasers the building 
lots on the plot, what rights and interests 
are acquired, and by whom, and what rights 
remain, in the land within the lines of the 
streets and park ? 

Draft a clause in a will creating a life estate 
in land in A, with remainder in fee to B. 
Give apt words for the creation of the same 
estates by deed. 

Is there any case in which an attorney in 
fact can exercise the power after the death 
of the donor? 

Where the by-laws of a corporation pro- 
vide for the transfer of its stock in its books, 
what remedies has a purchaser of stock 
against the corporation for a refusal of the 
corporation to make the transfer ? 

What remedies has a New Jersey corpo- 
ration to collect subscriptions to capital 
stock? How may a creditor subject such 
subscriptions to the payment of his debt 
against the corporation ? 

Define the difference between a writ of 
error and a writ of certiorari in New Jersey. 
Are either or both writs of right ? 
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State the practice and proceedings in the 
Court of Errors. a. Ona writ of error to 
the Supreme court. 5. On an appeal. 

What remedies has a taxpayer in case of 
an illegal assessment of taxes? State fully 
the procedure. to set aside an illegal tax. 

What is a fixture? What are the tests 
by which the question is determined? Are 
the rules of law as to fixtures the same be- 
tween landlord and tenant, and between 
mortgagor and mortgagee? If not, in what 
respects do they differ? 

A decedent dies intestate, unmarried, and 
without issue, leaving as his nearest rela- 
tives (1) four nephews, children of a de- 
ceased brother; (2) two nieces, children of 
a deceased sister; (3) a grand-nephew, son 
of a deceased niece; among whom is his 
personal estate distributed, and in what 
shares? To whom does his real estate de- 
scend, and in what shares? 

What courts have jurisdiction in cases of 
partition of lands? State the requisites of 
jurisdiction in each case, and the procedure 
in detail. When may the lands be sold in- 
stead of being actually partitioned? By 
whom are the lands sold? How is the value 
of any estate in dower or by the curtesy de- 
termined? 

What remedies are there for the recovery 
of a debt of a decedent? What is the effect 
of a decree of the Orphans’ court barring 
creditors? How and when is such a decree 
obtained? What relief, if any, has an un- 
paid creditor who has failed to file his claim 
with the executor or administrator, after 
the entry of the decree barring creditors? 
Is there any difference in this respect in the 
case of solvent and insolvent estates ? 

State briefly the noints of law decided in 
any three of the following cases: Arnold 
v. Mundy, 1 Hal. 1; Finley v. Simpson, 2 
Zab. 310; Foulke v. Bond, 12 Vr. 527; 
Woodside v. Adams, 11 Vr. 417; Lister v. 
Simpson, 11 Stew. 438; Horton v. Castner, 
4 Stew. 697; Pell v. Newark, 11 Vr. 550; 
Clapp v. Ely, 3 Dutch. 622; Clement vy, 
Kaighn, 2 McCart. 47. 

[ Attorneys. ] 

State the ordinary proceedings in a prose- 
cution for crime brought before a court of 
criminal jurisdiction. 





In a criminal case, may indictment and 
trial by jury be waived by defendant; and 
if so, how is the defendant charged and 
tried ? 

Define burglary, define robbery, and de- 
fine larceny. 

What are the constitutional provisions 
with regard to taking private property for 
public use? 

Mention some of the cases in which the 
legislature shall not pass private, local or 
special laws. 

Name the courts established by the con- 
stitution and jurisdiction of each. 

In what cases may a suit be begun by at- 
tachment,and what proceedings are necessary 
to procure the writ? 

How is judgment by confession entered 
upon bond and warrant, and what must be 
comprehended in the plaintiff's affidavit ? 

Define a contract. What is a good con- 
sideration? What isa valuable considera- 
tion? 

State the proceedings to collect a promis- 
sary note by suit at law in the Circuit court, 
in the shortest and simplest way. 


May such suit be brought against both 
maker and endorsers, and if so, how are the 
relative rights of the defendants preserved 
in execution ? 


In what cases may a capias ad _ responden- 
dum issue in an action founded upon con- 
tract? 

Outline the procedure in an undefended 
foreclosure suit when there are infant and 
absent defendants. 

State the principal subject-matters of 
Equity jurisdiction. 

After a contested suit in Chancery is at 
issue, how is it tried and determined? State 
all the methods. 

Upon what agreements and promises not 
in writing does the statute of frauds pro- 
vide that no action shall be brought. 

Write a proper attestation clause to a will. 

When a person dies intestate, who may 
be appointed administrator ? 

What are the duties of an administrator ? 

What court has jurisdiction of suit for 
divorce, and for what causes may an abso- 
lute divorce be granted ? 
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What is a declaration, and what are its 
orderly parts? 

What is the difference between a plea in 
abatement and a plea in bar; between a 
plea of traverse and a plea in confession 
and avoidance ? 

What styles of civil action are in use in 
this state; and what common law actions 
do they respectively comprehend ? 

Define a negotiable promissory note. De- 
fine a bill of exchange. Define a policy of 
insurance. 

What is a partnership, and what authority 
may a partner ordinarily exercise in part- 
nership affairs ? 

What is hearsay evidence, and under 
what circumstances is it competent ? 

What is the contract of an endorser of a 
promissory note? 

By what contracts may a married woman 
not bind herself? 

What is essential to make a chattel mort- 
gage valid against the creditors of the mort- 
gagor where the mortgagor retains pos- 
session ? 

What risks of injury does a servant as- 
sume when he enters his master’s employ- 
ment? 





COUNSELLORS AND ATTORNEYS. 





ADMITTED AT FEBRUARY TERM. 

Counselors—Henry Hahn, Newark; J. 
F. Tatem, Haddonfield; William D. Gibby, 
Newark; Malcolm MacLear, Newark ; Wil- 
liam D. Seddon, Paterson; Samuel S. 
Swackhamer, Plainfield; Irving Hoagland, 
Franklin Park; Frank A. Sommer, Newark. 

Attorneys—John W. Zisgen, Benjamin 
Godschalk, Edwin 8. Wood, Trenton; Ed- 
ward A. Callahan, Martin W. Dixon, D. W. 
Dewatte, William Hackett, Jr., Daniel C. 
O’Kelly, Jersey City; Louis Aff, H. H. 
Fryling, Henry C. Beecher, Newark ; Ralph 
W. E. Donges, Charles L. R. Campbell, 
Robert B. Hays, Camden ; James B. Adams, 
B. R. Ivins, Clarence Pettis, Atlantic City ; 
Samuel Menney, F. J. MacMahon, Wil- 
liam J. Barber, Stanley E. Lewis, Isadore 
Kerneit, George F. Schmidt, Paterson; 
Charles C. Tindell, Nicholas W. Bindsall, 
New Brunswick; P. H. Johnson, Ruther- 
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ford; W. Gordon Williams, Isaac F. Run 
yon, Plainfield; J. F. Wherry, Red Bank ; 
A. 8. Taylor, South Orange, Mary M_ 
Steele, Somerville ; Eugene Gibney, Eliza- 
beth. 





THE PORTRAIT. 

Francis Bazley Lee, whose portrait we 
give this month, is a comparatively recent 
addition to the New Jersey bar, but has 
long been known as an author, especially on 
historical topics connected with New Jersey 
colonial history. He was born in Philadel- 
phia, January 3, 1869, and is a son of Mr. 
Benjamin F. Lee, clerk of the Supreme 
court. He studied at the Lawrenceville 
school, and graduated from the New Jersey 
State Model School 1888, being the class 
poet; then pursued his studies in the Whar- 
ton school of the University of Pennsylva- 
nia, 1888-90. After a visit to Europe he 
studied law with Hon. G. D.W.Vroom and 
was admitted to the bar of this state at the 
June term, 1893, and as counsellor, 1896. 

He has since been a member of the board 
of managers of the New Jersey State Chari- 
ties Aid, secretary to the Revisers of the 
General Public Statutes, and is one of the 
most active of the young men of the profes- 
sion. His articles, legal and _ historical, 
have been almost innumerable. His latest 
important work is that of the “ History of 
Trenton,” a large and beautiful volume of 
335 pages, issued early last year. 





ATLANTIC CITY JUSTICES. 





The justice of the peace combination has 
succeeded in having the ordinance estab- 
lishing a District court in Atlantic City 
killed. Not a voice was raised in its favor 
when called up in city council. Such a 
court would have reduced the office of jus- 
tice of the peace to an empty honor. 





APPOINTMENTS OF M, C. CS, 





The Chancellor has appointed the follow 
ing gentlemen of the bar to be Masters in 
Chancery: Howard C., Griffiths, Dennis B. 
Ryan, Robert M. Clark, Michael Sugrue, Jr., 
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William I. Garrison, Clarence Kelsey, 
Randall B. Lewis, John J. Hoppin, Charles 
R. Farguhar, A. Philetus Konkle, John 
Francis Cahill. 

The following counsellors have been com- 
missioned Examiners in Chancery: Carroll 
Robbins, William A, Cotter. 





BOOK NOTICES, 


Tue New JersEY LAWYERS’ DIARY AND 


Bar Directory. 1897. Containing also’ 


the schedule of time for service of notices, 
county and district court rules and prac- 
tice, county and state officers, etc. Com- 
piled by Charles Wolcott Parker, counsellor 
at law. Jersey City, N. J. F. D. Linn 
& Co. 1897. 


This Diary was, we believe, first issued in 
1890. Since then it has made its appear- 
ance annually. The plan and arrangement 
is so convenient that its non-appearance 
would be felt as a loss by the bar, for it has 
been found to be of great help and has made 
the work of keeping track of motion days, 


notices of trial, etc., much easier. The 
diary has been found to be so accurate that 
the information contained therein has come 
to be relied upon, and it is difficult to see 
now how the bar of New Jersey ever got 
along without it. 

The directory of the bar has been revised 
and completed so that it contains the names 
of the attorneys and counsellors admitted at 
the November term, 1896. 


THE CHARGE OF PACKING THE COURT 
Against President Grant and Attorney- 
General Hoar Refuted. 

The foregoing is by Hon. George F. Hoar 
and contains in a pamphlet of forty-five 
pages an interesting account of a bit of his- 
tory, which every sensible man who ever 
knew General Grant personally must have 
believed, without this pamphlet of vindica- 
tion. 


A TREATISE ON THE MopERN Law OF 
Contracts, including a full considera- 
tion of the contracts and undertakings of 
public and private corporations, as de- 
termined by the courts and statutes of 
England and the United States, by 
Charles Fisk Beach, Jr., in two volumes. 
Indianapolis and Kansas City: The 
Bowen-Merrill Company. 1896. 


These two volumes furnish every facility 
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for the study of the principles and history 
of the modern law of contracts. The work 
is rich in references, and the cases cited, 
with extracts taken therefrom, are so nu- 
merous that the work seems to be not only 
a treatise on the modern law of contracts, 
but a digest as well. We find that about 
17,000 cases have been cited in the table of 
cases, and among them may be found very 
many which are very recent. The refer- 
ences are to reports wherever they were 
published at the time the work went to 
press; otherwise the references are to the 
National Reporter system. 

Mr. Beach’s work was undertaken to fur- 
nish to the profession a book which would 
furnish in one publication everything per- 
taining to the law of contracts, and especi- 
ally all the changes and limitations which 
have resulted from the effects of legislation. 
The work begins with the question of “ Of- 
fer and Acceptance,” then takes up “Con- 
dition,” “ Consideration,” “ Impossible Con- 
tracts,” etc., until it reaches the “Statute 
of Frauds.” Here the rules laid down and 
followed‘in the various states are given, 
with illustrations of cases within, and not 
within the statute. Then follows a chapter 
on the “Law of Place,” “Implied Con- 
tracts,” etc., until it reaches chapter 26 on 
the subject of “Contracts of Corporations.” 
Here again the rules as adopted in the 
various states are given, and illustrations as 
to acts ultra vires, etc. The chapter on re- 
organization and consolidation is of much 
interest, and while the subject is but briefly 
treated, it gives the keynote to the law and 
the decisions, The chapters on building 
and loan associations, contracts for the 
benefit of creditors, including the subject of 
composition with creditors, assignments 
for benefit of creditors, contracts of mar- 
ried women, all contain much valuable 
information, and the most recent decisions 
on every subject of importance connected 
therewith. Chapter 38, which is on the 
subject of stock exchange and gambling 
contracts, is of much interest. 

Mr. E. A, Veghte, of Somerville, is the 
sole agent in this state for this work. 


A TREATISE ON THE LAW OF RAILROADS, 
Containing a consideration of the organi- 









“ 























oO bo 

















eee ae 









asta 








































zation, status and powers of railroad cor- 
porations, and of the rights and liabilities 
incident to the location, construction and 
operatior of railroads, and also the duties, 
rights and liabilities of railroad compan- 
ies as carriers under the rules of the com- 
mon law and the interstate commerce 

act. By Byron K. Elliott and William F. 

Elliott, authors of Roads and Streets, 

Appellate Procedure and General Prac- 

tice. In four volumes. Indianapolis and 

Kansas City. The Bowen-Merrill Com- 

pany. 1897. 

This publication, consisting of four vol- 
umes, sub-divided into seventy-two chap- 
ters, which are still further divided into 
seventeen hundred and three sections, seems 
to be the most complete work of this kind 
since the publication of Wood on the Law 
of Railroads. A careful review of these 
volumes will be published in a subsequent 
number. Mr. Edward A. Veghte, of Somer- 
ville, N. J., is the sole agent for the state. 


A TREATISE OF THE LAW oF MUNICIPAL 
Corporations of the United States, includ- 
ing bonds issued to aid. railroads. To 
which are added excerpts from the state 
constitutions relating to the incurring of 
debt for public purposes. By T. C. Sim- 
onton, of the New York and New Jersey 
Bar. New York and Albany, Banks & 
Brothers, Law Publishers. 1896. 


The authority of municipal corporations 
to issue bonds, and the special limitations 
under which they may be issued, have been 
set forth in various works, but we know of 
no special work entirely devoted to this 
special subject. Therefore, when one is 
called upon to examine into and advise 
upon any special subject relating to muni- 
cipal bonds, one must examine numerous 
digests, text books and reports for the de- 
cisions on such subject. Thisis due some- 
what to the fact that in some of the states 
different restrictions are placed upon the 
authority ot municipal corporations in this 
respect by the state constitutions. Mr, 
Simonton has prepared a very careful 
treatise on this branch of the law, and has 
also included the subject of bonds issued in 
aid of railroads. In addition to this, ex- 
cerpts from the state constitutions relating 
to the incurring of debt for these purposes 
have been added. The book consists of 
eighteen chapters, as follows: II. Power 
to make Loans and Issue Negotiable Paper. 











MISCELLANY. 95 





III. Purposes for which Bonds may be is- 
sued and their Issue Compelled. IV. Pow- 
er of Municipal Boards, Boards and Com- 
missions, Fraud and Irregularity of Public 
Officers. V. Limitation of Debt. VI. Con- 
sent of Taxpayers to Issue Bonds. VII. 
Proceedings to Issue Bonds by Municipal 
Bodies. VIII. Formal Parts of Bonds, How 
Executed, Coupons. IX. Negotiability, 
Bona Fide Holders, Lost and Stolen Bonds. 
X. Renewal and Refunding Bonds, Regis- 
tration of Bonds. XI. Municipal Paper 
payable in Gold, ete. XII. Sale of Bonds, 
etc. XIII. Proceedings to Restrain and 
Compel, Issue of Bonds, etc., Remedies. 
XIV. Defences, Want of Power, Estoppel 
by Recitals, ete. XV. Further Effect of 
Recitals, etc. XVI. Estoppel other than 
by Recitals in the Bond, Curative Acts. 
XVII. Railroad Bonds. XVIII. Constitu- 
tional Limitations upon the Enactment of 
Laws. Chapter eighteen on Constitutional 
Limitations upon the Enactment of Laws is 
one of special interest and undoubtedly of 
great value to the profession. Mr. E. A. 
Veghte, of Somerville, is the sole agent for 
this work in New Jersey. 


THE AMERICAN CORPORATION LEGAL 
MANUAL. A compilation of the essential 
features of the statutory law regulating 
the formation, management and dissolu- 
tion of General Business Corporations in 
America, (North, Central and South,) 
and other countries of the world, with 
special digests of the United States Street 
Railway laws; Building and Loan Asso- 
ciation laws; also Treatise of Receiver- 
ships. Patent, Trade-Mark and Copy- 
right Laws of the World. For the use of 
attorneys, officers of corporations, inves- 
tors and business men. Vol. 5. 1897. 
(To January 1, 1897.) Edited by 
Charles L. Borgmeyer, Newark, N. J. 1897. 
Newark and Plainfield, N. J., U. S.A. 
The Corporation Legal Manual Com- 
pany; London, Eng., Jordan & Sons, 
120 Chancery Lane. 

This is the fifth annual publication of this 
work. It is very similar to its predecessors, 
excepting that owing to the changes in the 
laws relating tothe organization, manage- 
ment, dissolution and conduct of corpora- 
tions in the various states, many altera- 
tions and corrections have been madein the 
present volume. Several new features have 


been added, namely, a synopsis relating to 
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the Building and Loan Association Laws of 
the various states, as well as » careful ab- 
stract of the laws relating to the registra 
tion of trade-marks in the several states, 
This is the only publication in which the 
laws relating to corporations for the various 
foreign countries can be found, and in fact 
it is the only publication which in one 
volume contains the more necessary and 
essential facts relating to thestatutory law of 
business corporations for the various states 
in the Union. To the corporation lawyer 
this publication is becoming invaluable, 
and the editor deserves credit for the con- 
tinual improvements which are added from 
year to year. 


GENERAL Digest AMERICAN AND ENG- 
LisH. Containing all current case law 
of the United States, with English and 
Canadian Cases, with References here to 
first publications of the Opinions. Ref- 
erences are made to all publications, 
official and unofficial. Lawyers Co-op- 
erative Publishing Co., Rochester, N. Y. 


This is the first quarterly advance sheet 
issued in the new series of the General 
Digest, American and English. Under this 
new system the semi-annual hecomes quar- 
terly, and the annual becomes a semi- 


annual. As has been said in previous 
reviews, the bound volume will contain 
all cases officially reported, and cases 


not to be officially reported, complete 
with all citations. The quarterly sheets 
are published in this manner in order that 
the profession may have the laws as di- 
gested in such a form as to make it handy, 
and have it in partially permanent form. 
The arrangement adopted in the quarterly 
sheets is the same which has been followed 
in the permanent publication. 


A TREATISE ON MecuHanics’ LIENs, by 
Louis Boisot, Jr., A. B., LL.B., of the Chi- 
cago Bar, St. Paul, Minn. West Publish- 
ing Co., 1897. 

Mechanics’ liens on real estate “ were un- 
known to the common law and equity juris- 
prudence, both of England and this country. 
* * * Where they exist in this country they 
are the creature of local legislation.” (Per 


Swayne J. Canal Co. v. Gordon, 6 Wall 571. ) 
The legislation is different in the various 
states, and the law of each state must of 





course be studied with especial reference 


to its own legislation, but the plan of legis- 
tion in one state has been followed in an- 
other, and the statutes are substantially 
alike in principle, although variant in de- 
tail. There are distinct classes with re- 
spect {to the words of enforcing the lien, 
one in which the debt is the primary obli- 
gation, and the lien merely an incident, in 
which case the remedy is at law, as in New 
Jersey, and the judgment is enforceable out 
of the property; and the other in which the 
lien is regarded as the principal thing, and 
is enforced by a suit analogous to a bill in 
equity to foreclose the rights of all persons 
interested in the land. 

Notwithstanding these differences, there 
is so much held in common in the law of 
the various states that it is important to be 
familiar with the decisions of other states 
than your own, and there are few questions 
on which some light can not be obtained 
from these decisions. 

In the present treatise the subject has 
been treated systematically. as a whole, and 
in the light of the decisions of all the 
states. Substantially the same questions 
arise under all the statutes, and without re- 
citing the statutes in detail; the author 
has discussed the nature and characteristics 
of a mechanics’ lien, and the time when it 
accrues; the kind of contract upon which 
it is given, and the estate affected by it; 
what classes of contractors or workmen may 
have a lien, and against whom it may be 
enforced ; what are the requisites of a valid 
lien claim, and how it may be enforced, and 
how released or discharged. There are also 
chapters on artisan’s liens upon chattels, 
lumbermen’s liens upon logs, agricultural 
liens and liens on ships. All these subjects 
are matters of common interest, and the dis- 
cussions are for the most part of interest 
and value wherever the mechanics’ lien 
laws prevail. The decisions are  nu- 
merous, and have increased very much since 
the last edition of Phillips’ on Mechanics’ 
Liens. The present treatise is not merely 
a useful collection of the cases, but also an 
excellent discussion of the principles in- 
volved, and of the vexed questions arising 
in the enforcement of mechanics’ liens. 
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